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Etiquettes

• Ask your questions via Q&A-button

• Polling questions
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Agenda

• EU Tax Policy Developments

• EU State aid and tax rulings

• EU and the digitalized economy
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EU Tax Policy Developments
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1. Tax package for fair and simple taxation

Three elements of Tax Package adopted on 15 July 2020: 

Source: DG TAXUD
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1. Tax package for fair and simple taxation

i. Action plan for fair and simple taxation 
supporting the recovery strategy

• Set of 25 initiatives to be rolled out until 
2024

• Taxpayers’ journey → focus on taxpayers’ 
needs.

• Balanced approach:
- Simplify tax rules. 
- Step up fight against tax evasion/ 
avoidance

Source: DG TAXUD
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1. Tax package for fair and simple taxation

ii. Revision of the directive on administrative 
cooperation (DAC 7)

Strengthening the existing framework

Source: DG TAXUD
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1. Tax package for fair and simple taxation
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2. Business taxation

Source: DG TAXUD
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3. EU Green Deal

Source: DG TAXUD
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4. Own resources

• May 2020 MFF Communication = proposes new own resources to support repayment Next 
Generation EU 

• July 2020 European Council = mandated EC table proposals for:

– Carbon border adjustment mechanism (CBAM) 
→ align with European Green Deal and ensure level playing field

– Digital levy by first half 2021
→possibly, align with fair taxation of the digital economy and international corporate tax reform 
objectives

– Other possibilities also considered
→design will determine exact scope

• Own resources should align EU overarching priorities

Source: DG TAXUD
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EU state aid and tax rulings
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State aid criteria

• State resources (and attributable to the state)

• Selective advantage

– Material selectivity (de jure versus de facto selectivity)

– Discretionary powers

• Influence on intra-Union trade

• Affect competition

→ Competence EC to assess whether (TP) rulings can confer state aid?
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Selectivity: Three-step-approach in relation to aid schemes:

STEP 1: Determination of reference system

STEP 2: Deviation from reference system > leading to the grant of a selective advantage

STEP 3: Justification of deviation from reference system: only “internal” to the reference system

For individual aid: presumed selectivity in case of a benefit
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Interpretation of state aid on rulings (Commission’s notice on state aid 2016):

• Arm’s length principle prohibits unequal treatment

• Methodology not resulting in a reliable approximation of a market-based outcome

• Arm’s length principle: New EU standard or part of state aid definition 

• Importance of OECD Transfer Pricing Guidelines
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Ruling as precondition
for benefit

Incorrect TP method

Incorrect TP

Qualification mismatch

Regime is state aid

Individual
aid
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GC on State Aid and Transfer Pricing rulings

• Where national tax law does not make a distinction between integrated undertakings and stand-
alone undertakings for the purposes of their liability to corporate income tax, that law is intended 
to tax the profit arising from the economic activity of such an integrated undertaking as though it 
had arisen from transactions carried out at market prices

– Reference system is CIT system

– Branch of non-resident company can be compared to stand-alone resident company
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Discussions on Arm’s length principle: national versus OECD approach (1/2)
• Arm’s length principle is the tool to approximate profits of permanent establishment to the profits of stand-

alone companies

• In order for the EC to use the Arm’s length principle as a benchmark to determine whether individual rulings 
qualify as State aid, the Arm’s length principle must be incorporated in the domestic tax laws of the MS in 
question

• What if no Arm’s length principle is incorporated in domestic tax law?

– EC cannot develop an Arm’s length principle from Article 107 TFEU and impose that standard to the MS 
(i.e. division of competence MS v. EC)
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Discussions on Arm’s length principle: national versus OECD approach (2/2)
• Non-binding OECD Transfer Pricing Guidelines become benchmark in EU state aid review, if “some overlap” with 

domestic arm’s length principle

• What if Member State has not endorsed Authorized OECD Approach on profit allocation to PE (because Member 
State’s domestic law does not “overlap” with AOA or DTC is pre 2010 OECD Model amendment)? 
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Discussions on Other issues

• Burden of proof is on EC

• Methodological defects in rulings are not in itself proving that a benefit is conferred

• Absence of TP documentation does not demonstrate that tax authorities used impermissible 
discretion

• Unilateral approach: Tax treatment in the other state is irrelevant (irrespective whether the result 
is double taxation or double non-taxation) → state aid review’s Achilles heel

– Neelie Kroes: “State aid is not suited to deal with [disparities]. It is a tool to address instances where a 
member state has made an exception to its own rules and given a specific company an advantage. To 
know whether that is the case one has to understand how corporate taxation works.”
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Whitepaper on foreign subsidies (17 June 2020)

• Sanctioning EU companies where non-EU group entities benefited from subsidies or tax 
advantages

• Effective extension of the state aid regime to aid granted by non-EU governments? 
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POLL QUESTION 1

Do you think that the Apple-case will be reversed on appeal?

a. Yes, because in its Decision the EC has proven that too little profit had been allocated to the Irish 
branches 

b. Yes, because the rulings are discretionary as the Irish tax authorities decided without proper TP-
documentation

c. No
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POLL QUESTION 2

What would be the best instrument to achieve an internal market without disparities?

a. State aid

b. Harmonisation by legislation

c. Coordination without adopting EU hard law

d. The EU should not act
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EU and the digitalized economy
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POLL QUESTION 3

Will the OECD’s Inclusive Framework find a solution for the currently debated Pillars 1 and 2 in the 
course of 2021?

a. Yes, for both Pillar 1 and Pillar 2

b. Yes, only for Pillar 1

c. Yes, only for Pillar 2

d. No
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March 2018: Commission proposals

Source: DG TAXUD
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EU and Pillar 1

Source: DG TAXUD
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EU and Pillar 2

Source: DG TAXUD
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EU digital levy?

• What if no consensus is reached at an OECD-level before mid-2021?

– Expectation: OECD proposals not earlier implemented than 2025

– Revamping of EU 2018 proposal(s)?

– Introduction of a network of unilateral DSTs?

– Effects on CCCTB?

• EU’s own resources

• Do we need an EU digital levy?

• Unanimity versus Qualified majority voting
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POLL QUESTION 4

4. On the assumption that no consensus will be reached at OECD-level on a solution for the 
digitalized economy in 2021, what is the way forward for the EU?

a. Revamp both or one of its 2018 proposals for the digitalized economy (harmonized taxation in 
Member States)

b. EU will not obtain unanimity on either of the above and a patchwork of unilateral DSTs will come 
into being

c. The EU should not act at all


