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7.6 ..the question whether an intra-group service has been
rendered when an activity is performed for one or more group
members by another group member should depend on
whether the activity provides a respective group member with
economic or commercial value to enhance or maintain its
business position. This can be determined by considering
whether an independent enterprise in comparable
circumstances would have been willing to pay for the activity if
performed for it by an independent enterprise or would have
performed the activity in-house for itself. If the activity is not
one for which the independent enterprise would have been

willing to pay or perform for itself, the activity ordinarily should

not be considered as an intra-group service under the arm’s

length principle.
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1.141. ..A tax administration should not disregard the actual
transaction or substitute other transactions for it unless the
exceptional circumstances described in the following
paragraphs 1.142-1.145 apply.
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(1.142. .. The transaction as accurately delineated may be
disregarded, and if appropriate, replaced by an alternative
transaction, where the arrangements made in relation to the
transaction, viewed in their totality, differ from those which
would have been adopted by independent enterprises
behaving in a commercially rational manner in comparable
circumstances, thereby preventing determination of a price
that would be acceptable to both of the parties taking into
account their respective perspectives and the options
realistically available to each of them at the time of entering
into the transaction.)
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(1.143. ... The non-recognition of a transaction that possesses

the commercial rationality of an arm’s length arrangement is not
an appropriate application of the arm’s length principle.)
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(1.144. The structure that for transfer pricing purposes, replaces
that actually adopted by the taxpayers should comport as
closely as possible with the facts of the actual transaction
undertaken whilst achieving a commercially rational expected
result that would have enabled the parties to come to a price
acceptable to both of them at the time the arrangement was
entered into.)
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7.34. When an associated enterprise is acting only as an
agent or intermediary in the provision of services, it is
important in applying a cost based method that the return or
mark-up is appropriate for the performance of an agency
function rather than for the performance of the services
themselves. In such a case, it may not be appropriate to
determine arm’s length pricing as a mark-up on the cost of
the services but rather on the costs of the agency function
itself. For example, an associated enterprise may incur the
costs of renting advertising space on behalf of group
members, costs that the group members would have incurred
directly had they been independent. In such a case, it may
well be appropriate to pass on these costs to the group
recipients without a mark-up, and to apply a mark-up only to
the costs incurred by the intermediary in performing its
agency function.
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